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DEFENDANT’S MOTION TO DISMISS
Now Comes the defendant and respectfully moves this Honorable Court to dismiss count 1 of the complaint.  The police report submitted to the clerk magistrate in support of the complaint application fails to establish probable cause that the defendant knowingly possessed the marijuana found in the backseat compartment of the car.  
I. JURISDICTION

The Supreme Judicial Court has ruled that a district court has jurisdiction to review a clerk’s decision to issue a criminal complaint.  Commonwealth v. DiBennadetto, 436 Mass. 310 (2002).  “‘If the person complained of believes that there was not probable cause to charge him with a crime, he may move to dismiss the complaint.’”  Id. at 313, quoting, Bradford v. Knights, 427 Mass. 748, 753 (1998).  The Court said, “…the issuance of a complaint by a clerk-magistrate is not to be revisited by a further show cause hearing; the defendant’s remedy is a motion to dismiss the complaint… After the issuance of a complaint, a motion to dismiss will lie for a failure to present sufficient evidence to the clerk-magistrate.”  Id.  
II. COMMONWEALTH’S EVIDENCE

The Commonwealth provided to the defendant a four-page Lowell Police Department report, written by Detective Juan Sandoval.  This is presumably the same report provided to the clerk magistrate in support of the complaint application.  A copy of the report is attached to this motion.

Detective Sandoval reported he was working with Detective Phothimath on October 31, 2015.  Both detectives were wearing civilian clothes and operating an unmarked cruiser.  Detective Sandoval saw a white Acura traveling through the city with an invalid inspection sticker, so he stopped the car.  
Detective Sandoval approached the driver’s side of the car and Detective Phothimath approached the passenger’s side.  Detective Phothimath commented that he saw the driver (later identified as codefendant Graciela Paulino) and the passenger (later identified as the defendant) dip their heads and upper bodies toward the center console.  Detective Sandoval noticed the vehicle rocking back and forth as if the occupants were moving around in the car.

Detective Sandoval had a conversation with the driver, who was uncooperative and verbally abusive.  The defendant was “not forthcoming with information.”  The detectives ordered the driver and the defendant to get out of the car.  The driver continued to be uncooperative and Detective Phothimath escorted her out of the vehicle.  Detective Sandoval assisted the defendant out of the car and told him to sit down on the curb.  The defendant and the driver both sat on the curb while the police searched the car.  

Detective Sandoval found a backpack in the “back seat compartment” and searched it.  Inside the backpack was a sandwich bag full of marijuana, a digital scale, and “multiple plastic” [sic].  The driver possessed two cell phones that rang consistently during her interaction with the police, $160 in her jacket pocket, and $40 in her wallet.  The defendant had a folding knife and a baggie of marijuana on his person.  The police found a sawed-off shotgun in the trunk of the car.  The driver, but not the defendant, was charged with possessing the sawed-off shotgun.
III. THE COMMONWEALTH HAS FAILED TO ESTABLISH PROBABLE CAUSE THAT THE DEFENDANT HAD KNOWLEDGE OF THE MARIJUANA IN THE BACKPACK COUPLED WITH THE ABILITY AND INTENTION TO CONTROL IT
In order to prove the defendant knowingly possessed the marijuana in the backpack, the Commonwealth must establish that he had “‘knowledge [of the drugs] coupled with the ability and intention to exercise dominion and control’…mere presence in the area of contraband, without more, is insufficient to prove constructive possession.”  Commonwealth v. Elysee, 77 Mass. App. Ct. 833, 846 (2010), quoting, Commonwealth v. Rosa, 17 Mass. App. Ct. 495, 498 (1984).  In the present case, the police report does not contain sufficient evidence to conclude the defendant knew there was marijuana (and accompanying paraphernalia) in the backpack found in the back seat compartment.  
The facts of this case are most similar to those in Commonwealth v. Brown, 401 Mass. 745 (1988).  In Brown, the defendant was driving a car along with a front seat passenger when a police officer stopped him.  When the officer turned on his emergency lights and activated his siren, he saw the defendant and his passenger “bend over in unison.”  Id. at 746.  In short order, the police discovered the car driven by the defendant was stolen.  After the defendant and his passenger were ordered out of the car, the police searched it and found two loaded handguns under the front passenger seat.  The defendant was convicted of carrying the firearms without a license and the Supreme Judicial Court reversed his convictions.

  The Court concluded there was insufficient evidence to establish the defendant knew about the guns.  

The weapons were not in plain view, but rather were under the passenger seat, which was occupied by a person other than the defendant… There was nothing in the defendant’s activity prior to the search that might lead one reasonably to believe he knew there was a firearm in the automobile… The defendant made no damaging admission to the police concerning the guns… Evidence of the occupants’ bending forward in unison does not support an inference that the defendant placed a gun under the passenger seat.
Id. at 748 (internal citations omitted).  Likewise, in this case, the drugs were apparently not in plain view, as Detective Sandoval had to look inside the backpack in the back seat compartment to see the bag of marijuana. There is no evidence the defendant would have been able to see inside the backpack from his position in the front passenger’s seat

As in Brown, the defendant in this case did not make any admissions to the police.  The movements of the driver and the defendant in dipping down and bending toward the center consule do not establish knowledge (just as the Brown defendant’s bending over in unison with his passenger was not sufficient to prove knowledge).  Finally, there is no information in the police report indicating the defendant owned the car, had previously ridden in the car, or had any connection whatsoever to the car that would suggest he should have been aware of its contents.  See, also, Commonwealth v. Bennefield, 373 Mass. 452 (1977) (conviction reversed for front seat passenger where shotgun was found on floor of rear of vehicle, and rear seat passenger attempted to kick or shove it under front seat); Commonwealth v. Almeida, 381 Mass. 420 (1980) (conviction reversed for defendant who, after being stopped by police, shifted in seat before a gun was discovered in console of borrowed car); Commonwealth v. Hill, 15 Mass. App. Ct. 93 (1983) (conviction reversed for front passenger seat where a loaded gun was found in purse under his seat, but no corroborating evidence to establish knowledge); and Commonwealth v. Deagle, 10 Mass. App. Ct. 563 (1980) (conviction reversed for back seat passenger where bag of drugs were found next to the driver).
In cases in which the Supreme Judicial Court and the Appeals Court have upheld convictions for possessing contraband in cars, there has been compelling evidence that the defendants knew about (and intended to exercise dominion and control over) the contraband.  For example, the evidence was often in plain view in the immediate vicinity of the defendants.  See Commonwealth v. Elysee, supra; and Commonwealth v. Diaz, 15 Mass. App. Ct. 469 (1983).  The defendants sometimes made clear and articulable movements to attempt to hide the evidence. See Commonwealth v. Than, 442 Mass. 748 (2004); Commonwealth v. Cotto, 69 Mass. App. Ct. 589 (2007); and Commonwealth v. Barbosa, 49 Mass. App. Ct. 344 (2000).  Proof that a defendant frequently maintained and operated a vehicle and repeatedly glanced at the location of contraband during a traffic stop was sufficient to establish knowledge coupled with control.  See Commonwealth v. Barbosa, 77 Mass. App. Ct. 340 (2010).  None of these important factors are present in this case.  Finally, the defendant’s possession of a baggie of marijuana cannot establish he knew about the marijuana in the backpack, where there is no evidence to suggest that the defendant’s marijuana was in any way connected to the contents of the backpack.  
IV. CONCLUSION
The police report establishes that the defendant was present in a vehicle that also contained marijuana that was apparently intended for distribution.  There is no proof that the defendant knew about the marijuana in the backpack and planned to control it.  Count 1 of the complaint should not have issued and this Court must now dismiss it.
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� There were two supplemental reports written, but they both involve a firearm that was discovered in the trunk of the vehicle.  Because the defendant was not charged with a crime related to the firearm, the supplemental reports are irrelevant to this motion and copies are not attached.  
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